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Article X.21: Penalties /
[CLOSED] 1. Each Party shall adopt or maintain measures that allow for the imposition
of a penalty by the Party’s customs administration for a breach of'its customs laws, regulations, or

procedures. Each Party shall ensure that such measures are administered in a uniform manner
throughout its territory.

[CLOSED] 2. Each Party shall ensure that a penalty imposed by its customs administration
for a breach of its customs laws, regulations, or procedures is imposed only on the person legally
responsible for the breach.

[CLOSED] 3. Each Party shall ensure that any penalty imposed by its customs
administration for a breach of its customs laws, regulations, or procedures shall depend on the
facts and circumstances*’ of the case, which may include any previous breaches by the person
receiving the penalty, and shall be no greater than commensurate with the degree and severity of
the breach.

[CLOSED] 4. Each Party shall ensure that any penalty imposed by its customs
administration for a breach of customs laws, regulations, or procedures shall be proportionate
and non-discriminatory.

5. [AUBN/FI/TP/KR/NZ/PH/SG/USIVN propose, MY considmng, ID/TH oppose
Each Party-shall adopt or maintain measures to avoid conflicts of interest in the assessmént and
collection of penaltles and customs duties. No portion of the remuneration of a customs ofﬁma‘l-
shall be calculated as a fixed portion or percentage of any penalty or customs duty : assessed or
collected or as a fixed portion or percentage of the value of any goods seized.]

5alt. [ID/TH/KR/PH propose; AUIBNIJPJMYISG cons:dering, FINZ/OS oppose Bach
Party shall ensure that it maintains measures to avoid conﬂxcts of interest in the assessment and
collection of penalties and duties and creatmg an incentive for the assessment or collection of a
penalty [ID/TH propose; US/AU/KR/PH oppose; that is inconsistent with paragraph 31.]

[CLOSED] 6. Each Party shall ensure that when its customs administration imposes a
penalty for a breach of its customs laws, regulations, or procedures, it provides an explanation in
writing to the person on whom the penalty is imposed, specifying the nature of the breach,
including the specific law, regulation, or procedure concerned and the basis for determining the
penalty amount if not set forth specifically in the law, regulation, or procedure.

[CLOSED] 7. Each Party shall provide in its laws, regulations or procedures, or otherwise
give effect to, a ﬁxed and finite period within which its customs administration may impose, or
initiate proceedings*® to impose, a penalty relating to a breach of a customs law, regulation or

41 Racls and circumstances shall be established objectively according to each Party’s law.
8 For greater certainty proceeding means administrative measures by the customs administration and does not
include judicial proceedings.
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procedural requirement.*®

[CLOSED] 8. Notwithstanding paragraph 7, 2 customs administration may impose,
outside of the fixed and finite period, a penalty where this is in lieu of judicial or administrative
tribunal proceedings.

[CLOSED) 9. If a person voluntarily discloses to a Party’s customs administration the
circumstances of a breach of a customs law, regulation or procedural requirement prior to the
discovery of the breach by the customs administration, the Party’s customs administration shall,
if appropriate and applicable, consider this fact as a potential mitigating factor when a pc.nalty is
established for that person.

[CLOSED] 10. A Party shall not mpose a penalty greater than necessary to serve merely
as a warning for an omission or mistake in customs documentation which i is easily rectifiable and
obviously made without fraudulent intent or gross negligence,

Article X.22: Standards of Conduct

[CLOSED] 1. Each Party shall adopt or maintain measures to deter its officials responsible
for any conduct within the scope of this Chapter from engaging in any action that would result in,
or reasonably create the appearance of, use of their public service position for private gain,
including any monetary benefit.

[CLOSED] 2. Each Party shall provide a readily accessible mechanism to submit
complaints regarding perceived improper or corrupt behavior in its territory of its officials in
paragraph 1. Bach Party shall take appropriate action on such a complaint in a timely manner in
accordance with its laws, regulations, or procedures. Each Party shall maintain measures to ensure
the confidential handling of such complaints.

[CLOSED] 3. Consistent with domestic law and regulation, each Party shall adopt or maintain
measures to deter its officials in paragraph 1 from harassing any person, whether that be
importers, exporters, carriers, custorns brokers, or any other person, on the basis of personal
attributes.

Article X.23: Training for Customs Officials
[CLOSED] 1. Each Party shall adopt or maintain training programs for its customs

officials thtoughout its temitory with a view to encouraging efficiency, consistency, and
predictability in the application of its customs procedures throughout its territory, including, to the

¥ In the case of Fiji, “fixed and finite period” for imposing a penalty only applies to certain breaches of a customs
law, regulation, or procedure, as provided in Fiji's customs law and regulation,

50 A Party may extend the fixed and finite period under paragraph 7 for certain types of breach, such as fraud and
duty evasion by improper means,
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General Council

PROTOCOL AMENDING THE MARRAKESH AGREEMENT ESTABLISHING
THE WORLD TRADE ORGANIZATION

DECISION OF 27 NOVEMBER 2014

The General Councll;

Having regard to paragraph 1 of Article X of the Marrakesh Agreement Establishing the
World Trade Organization ("the WTO Agreement”);

Conducting the functions of the Ministerial Conference in the Interval between meetings
pursuant to paragraph 2 of Article 1V of the WTO Agreement;

Recalling the General Council Decision to commence negotiations on the basis of the
modalities set out in Annex D to that decision, adopted on 1 August 2004, as well as the Ministerial
Declsion of 7 December 2013 to draw up a Protocol of Amendment to insert the Agreement on
Trade Facllitation Into Annex 1A of the WTO Agreement (the “Protocol”);

Recalling paragraph 47 of the Doha Ministerlal Declaration of 20 November 2001;

Recalling paragraphs 2 and 3 of the Doha Ministerial Declaration, Annex D of the General
Councll Declslon of August 2004 and Article 13.2 of the Agreement on Trade Facilitation on the
importance of the provision of assistance and support for capacity building to help developing and
least-déveloped countries to implement the provisions of the Agreement on Trade Facllitation;

Welcoming the Director General's announcement setting up, within the existing WTO
structures, a Trade Facllitation Agreement Facility to manage support that Members volunteer to
provide to the WTO In furtherance of supplementary assistance to Implement the provisions of the
Trade Facllitation Agreement and to facllitate coherence of assistance with the Annex D plus
agencles;

Having consldered the Agreement submitted by the Preparatory Committee on Trade
Facllitation (WT/L/931); i

Noting the consensus to submit this proposed amendment to the Members for acceptance;
Decldes as follows:

1. The Protocol amending the WTO Agreement attached to this Dedision is hereby adopted and
submitted to the Members for acceptance.

2,  The Protocol shall hereby be open for acceptance by Members.

3.  The Protocol shall enter Into force in accordance with the provisions of paragraph 3 of
Article X of the WTO Agreament.
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(c) the Member shall promptly terminate or suspend the notification or guidance when
circumstances giving rise to It no longer exist, or If changed circumstances can be
atdressed in a less trade-restrictive manner; and

(d) when the Member decides to terminate or suspend the notification or guidance, it
shall, as appropriate, promptly publish the announcement of Its termination or
suspension in a non-discriminatory and easlly accesslble manner, or Inform the
exporting Member or the Importer.

2 Detention

A Member shall promptly inform the carrier or Importer In case of detention of goods declared for
Importation, for inspection by customs or any other competent authority.

3 Test Procedures

3.1 A Member may, upon request, grant an opportunity for a second test in case the first test
result of a sample taken upon arrival of goods declared for importation shows an adverse finding.

3.2 A Member shall either publish, In 8 non-discriminatory and easily accessible manner, the
name and address of any laboratory where the test can be carried out or provide this. information
to the importer when it is granted the opportunity provided under paragraph 3.1,

3.3 A Member shall consider the result of the second test, if any, conducted under
paragraph 3.1, for the release and clearance of goods and, if appropriate, may accept the results
of such test.

ARTICLE 6: DISCIPLINES ON FEES AND CHARGES IMPOSED ON OR IN CONNECTION
WITH IMPORTATION AND EXPORTATION AND PENALTIES

i General Disciplines on Fees and Charges Imposed on or in Connection with
Importation and Exportation

1.1 The provisions of paragraph 1 shall apply to all fees and charges other than import and
export duties and other than taxes within the purview of Article III of GATT 1994 imposed by
Members on or In connection with the importation or exportation of goods.

1.2 Information on fees and charges shall be published In accordance with Article 1. This
information shall include the fees and charges that will be applied, the reason for such fees and
charges, the responsible authority and when and how payment is to be made.

1.3 An adequate time period shall be accorded between the publication of new or amended fees
and charges and their entry into force, except in urgent circumstances. Such fees and charges
shall not be applied until information on them has been published,

1.4 Each Member shall periodically review its fees and charges with a view to reducing their
.- number and diversity, where practicable.

2 Specific disciplines on Fees and Charges for Customs Processing Imposed on or in
Connection with Importation and Exportation
Fees and charges for customs processing:

(i)  shall be limited in amount to the approximate cost of the services rendered on or in
connection with the specific Import or export operation in question; and

(i) are not required to be linked to a specific import or export operation provided they are’
levied for services that are closely connected to the customs processing of goods.
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3 Penalty Disciplines (

3.1 For the purpose of paragraph 3, the term "penalties” shall mean those imposed by a
Member's customs administration for a breach of the Member's customs laws, regulations, or
procedural requirements.

3.2 Each Member shall ensure that penalties for a breach of a customs law, regulation, or
procedural requirement are imposed only on the person(s) responsible for the breach under its
laws.

3.3 The penalty impased shall depend on the facts and circumstances of the case and shall be
commensurate with the degree and severity of the breach.

3.4 Each Member shall ensure that it maintains measures to avold:
(a) conflicts of interest In the assessment and collection of penalties and duties; and

(b) creating an incentive for the assessment or collection of a penalty that Is inconsistent
with paragraph 3.3.

3.5 Each Member shall ensure that when a penalty is imposed for a breach of customs laws,
regulations, or procedural requirements, an explanation in writing is provided to the person(s)
upon whom the penalty Is imposed specifying the nature of the breach and the applicable law,
regulation or procedure under which the amount or range of penalty for the breach has been
prescribed.

3.6 When a person voluntarily discloses to a Member's - customs administration the
clreumstances of a breach of a customs law, regulation, or procedural requirement prior to the
discovery of the breach by the customs administration, the Member is encouraged to, where
appropriate, consider this fact as a potential mitigating factor when establishing a penalty for that
person,

3.7 The provisions of this paragraph shall apply to the penalties on traffic in transit referred to in
paragraph 3.1.

ARTICLE 7: RELEASE AND CLEARANCE OF GOODS
1 Pre~arrival Processing

1.1 Each Member shall adopt or maintain procedures allowing for the submission of Import
documentation and other required information, Including manifests, in order to begin processing
prior to the arrival of goods with a view to expediting the release of goods upon arrival.

1.2 Each Member shall, as appropriate, provide for advance lodging of documents in electronic
format for pre-arrival processing of such documents.

2 Electronic Payment

Each Member shall, to the extent practicable, adopt or maintain procedures allowing the option of
electronic payment for duties, taxes, fees, and charges collected by customs incurred upon
importation and exportation.

3 Separation of Release from Final Determination of Customs Duties, Taxes, Fees and
Charges

3.1  Each Member shall adopt or maintain procedures allowing the release of goods prior to the
final determination of customs dutles, taxes, fees, and charges, If such a determination is not done
prior to, or upon arrival, or as rapidly as possible after arrival and provided that all other
regulatory requirements have been met.

3.2 As a condition for such release, a Member may require:
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